Statutory Instrument No. 22 of 1973

MaTriMONIAL CaUSES AcT, 1972
i1 of 1973)
MATRIMONIAL CAUSES RULES, 1973
{ Published on the 16th March, 1973 )

IN EXERCISE of the powers conferred by sections 135 (6), 18, and 31 of the Matri-
monial Act, 1972, and of all other powers enabling in that behalf the Chief Justice
with the approval of the Minister hereby makes the following rules:

Citauon

Inter-
pretation

Application
of other rules

Coeramence-
ment of
proceedings

1. These Rules may be cited as the Matrimonial Causes Rules, 1973
2. In these Rules unless the context otherwise requires —

“the Act” means the Matrimonial Causes Act, 1972.
“the court”” means the High Court of Botswana.,
“Registrar’” means the Registrar of the High Court of Botswana.

3. Subject to the provisions of these rules and of any enactment, the
Rules of the High Court shail apply with the necessary modifications to the
practice and proceedure in matrimonial proceedings in the High Court.

4. {1} An application under section 21 for leave to bring an action for
divorce before the expiration of 2 years from the date of the marriage shall
be made by notice of motion.

{2) To the application must be attached —

(a; an affidavit by the applicant exhibiting a copy of the proposed
declaration and stating —
{ 1)  the grounds of the application;
{1} particulars of the hardship or depravity atleged;
{ whether there has been any previous application under the
said section 21

{iv)  whether any, and if so what, auempts at reconciliation
have been made;

(v} partculars of any circumstances which may assist the
court in determining whether there (s a reasonable pro-
bability of reconciliation between the parties;

(b} a copy of the application and of the supporting affidavit for service
on the defendant: and
(¢} unless otherwise directed on an application made ex farte, a
certificate of the marriage.
i3} Unless otherwise directed the application shall be heard in Cham-
bers.



5. (1) Every cause other than an application under section 21 of the
Act shall be begun by a writ of summons to which shall be attached a
declaration.

{2} Unless otherwise directed, every declaration shall contain the
inlormation set doswn in Schedule I to these Rules, as near as mayv be in
the order rthere ser out, and any further or other informauon required
by such of the following paragraphs of this rule as may be applicable.

{31 [f the action has been brought for a decree of nullity under pava-
graphs (b}, () or {(d) of subsection 3 of section 22 of the Act, the declaration
shall state whether the plaindff was ac the dme of the marriage ignorant
of the {acws alleged and whether marihal intercourse with the consent of the
plamtft has taken place since the plaindff discovered the existence of the
grounds [or a decree.

“4) 1t the action has been brought for a decree on the ground
contained in secuon 15 (1) (d) of the Act, then the plainufl shall avach
w his dectaradon a document of consent as in Form . The plainutfs
declaration shall alse contain sufficient information as will enable the
delendant to understand the consequences of his signing the document,
and that the defendanc is not obliged to sign it, but that il he sigas 1t a
decrec of divorce may be pronounced in favour of the plainuff.

i5; Hthe action has been brought for a decree of presumption of death
and dissolution of marriage, the declarziion shall state -—

the last place at which the parties to the marriage cobabited, the
circumstances in which the parties ceased 10 cohabit, the date when
and the place where the respondent was last seen or heard of, and the
steps which have been taken w wrace the respondent.

6. Betore ihe writ of summons s served on any person, the plainuff

may file a aotice of disconunuance and the cause shall chereupon stand
dismissed.

7. 010 A weit of summons and a declaration may be amended withous
lcave belore they are served.
120 Alter service, a declaration can be amended only with the leave
of the Couvt.
i3 An application for leave under this rule may -
fa) WWevery opposite party consents in writing 1o the proposed amend-
ment being filed, be made ex parfe, and
¢4} shallin any other case be made on notice to he served unless other-
wise directed, on every opposite party.

41 Lvery such application shalt be supported by an affidavit,
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{3) An order granting leave shall, where any party has given notice of
mtention to defend, fix the time within which the answer must be filed or
amended.

8. Unless otherwise directed a copy of every amendinent to a declaration,
and of every amended declaration together with a copy of the order
(if any} made under rule 7 shall be served on every party to the ariginal
action and to the summons as amended.

9. (1) Subjectto paragraph 2 of this rule and ruie I 1, a defendant who —

{a} wishesto defend the action or 1o dispute any of the facis allegedin it

{b} being the defendant spouse, wishes to make in the proceedings

any charge against the plainuff in respect of whichk the defendant
spouse prays for relief, shail within 21 days after (Declaration}
service on him of the plainafF's file his plea.

{2} A plea may be &iled at any time before the matter is set down for
hearing, notwithstanding that the time for filing the plea has expired or
that the persan filing the plea has not given notice of intention to defend.

{3} In his plea a defendant spouse shalt be free to counter-claim against
the plaintiff in respect of any relief which he may have claimed as plaintitf
in writ of summons,

{4) A plea which also contains a counter-claim shall contain all the
information required under sule 5 of these Rules.

10. {1} A plaintiff may file a reply to the defendant’s plea within 14
days after he has received a copy of the plea.

{2) 1f the plaintiff does not file a reply, he shall, unless the plea prays
for a decree, be deemed on making a request for set down for trial, to have
denied every material atlegation of fact made in the plea.

{3) No pleading subsequent to a reply shall be fited without leave.

{4) Where an alleged adulterer is made a party through a counter-
claim copies of all papers served on all other parties previous to his being
made a party shall be served on himn.

1i. {1) Adefendantspouse may, without filing an answer, be heard on—

fa} any question of custody of, or access 1o, any child of the family, and

{6) any question of ancilliary relief.

12. Every decree, every order made in open court and every other
order which is required to be drawn up shall be drawn up by the Registrar.

13. {1} An application to reseind a decree nsi shall be heard o open
court.



(2} Ualess otherwise directed, the notice of the application shall be
served on the plaintiff or in the case where a decree has been made on the
defendant’s counter-claim, on the defendant not less than 14 days before
the day @ixed for the hearing of the application.

i3} The application shall be supported by an affidavit setiing out the
allegations on which the apptlicanc relies and a copy of the affidavic shall
be served on the plaintiff or the delendant as the cagse may be.

14. (1) A copy of every decree shall be sent by the Registrar to every
party to the cause.

{2} A sealed or other copy of a decree or order made in pursuant to rule
12 shall be issued to any person requiring it on payment of the prescribed
fee.

15. {1} Where an order made in matrimonial proceedings has been
drawn up, the Registrar shatl unless otherwise directed, send a copy of the
order 1o every party affected by it

2; Where a party against whom the order is made is acting by « legal
practitioner, a copy may, if the Registrar thinks fit, be sent to that party
as if be were acting in person, as well as to his Auorney.

i3) It shall not be necessary for the person in whose favour the order
was made to prove that a copy of the order has reached any other party 10
whom it is required o be sent.

16. {1} Where, after a decree nist has been pronounced but before
it has been made absotute, a reconcibation has been effecied hetween the
plaintiff spouse and defendant spouse, either party may apply lor an ovder
rescinding the decree by consent.

{2y The application may be made in chambers.

17. {1} An application by a spouse to make absolute a decree nui
prenounced in his favour may be made to the Registrar as in Form 2 any
time not earlier than six weeks after the decree nist has been made.

o0 On receiving such an application, the Registrar shall search the court
vecards and i he is satisfied —-

f«)  thatno appeal againse the decree and no application for re-hearing

of the cause ov for rescission of the decree is pending;

(f) that no order has been made by the Court for the Court of Appeal
extending the une for appealling against the decree or tor making
an applicatdon for re-hearing of the cause or, if any such order bas
been made, that the Gme so extended has expired;

f¢) that no application for such an order as is mentioned in sub-
paragraphs (b} is pending;
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(d) that the provisions of section 17 of the Act do not apply or have been
complied with;
the Registrar shall make the decree absolute:

Provided that if the notice is lodged more than 12 months after the
decree nisi, the Registrar may require the applicant to file an affidavit
accounting for the delay and may make such order on the application as
he thinks fit or refer the application to a Judge.

{3 An application by a spouse for a decree nist pronounced against
him to be made absolute many be made to the Registrar but it shall be
served on the other spouse not less than 4 clear days before the day on which
the application is heard.

(4) Where a decree nisi is made absolute, the Registrar shait make an
indorsement to thac effect on the decree, stating the precise time and date
it was made absolute.

18. (1) On a decree nisi being made absolute, the Registrar shall -—

send to the plaintiff and the defendant spouse a certificate in Form 3 or 4
which ever is appropriate, authenticated by the seal of the Court.

(2) A certificate in Form 3 or 4 that a decree nist has been made absolute
shall be issued to any person requiring it on payment of the prescribed fee.

19. {1} Anapplication for the rescission of a decree of judicial separation
shall be brought by writ of summons which shall set our particulars of the
decree and the grounds for rescission relied on by the plaintiff.

{2) The party in whose favour the decree was pronounced may file
an answer within 14 days after service of a copy of the summons on him.

{3) Exceptasprovided in paragraph (2), ail proceedings on the summons
shall be carried on in the same manner, so far as practicable, as proceedings
on a summons for judicial separation.

20. Orders 34 and 33 of the High Court Rules are hereby revoked.



SCHEDULE |

Rule 5 (2)

it

6.

~J

Information to be given in a Declaration
The date and place of the marriage to be disselved or connected with other veliefs
claimed and the names of the parties ar the time of the marriage if different. A
cerufted copy of the Marriage Certificate shall be actached.

Addresses at which the parties have cohabited within and outside Botswana.

The domicile of the parties; or in cases where the wife is plaintitl, the domicile of
the defendant and the addresses where she had been vesident for the period of 3 years
before filing the action.

The names, if any, of all the childven of the family then living, and the daces of their
birth.

The whereabouts of each minor child of the marriage and whether each such child
is recelving instruction at an educational establishment or undergoing training for a
trade profession or other occupation.

Whether there has been previous proceedings in Botswana or clsewhere with re-
fevence to the marrrage or o any children of the marriage. {f there ad been any,
give details including in what court and with what result.

Where there Is a dispute whether a child is a child of the family, the name and date
of hirth ot such child and the reason why the plaintitf says that the child is not a child
of the family,

Whether an agreement or an avrangement has been or is proposed to be made
between the parties in respect of the defendant orfand the said children. Attach a
copyv.

Full partculars of the allegation that the said marriage has broken down irre-
wievably.

. Allegations of any facts which would bring the case of the plainuIF within section

15 {1} of the Act,

. In the case of an action for a decree of nullity, an allegation that the action has not

heen brought in collusion with the detendant.

. Decree and Orders which the plaintiff is praying the court to make.



FORM 1 Rule 5 (4}

In the High Court of

The Republic of Botswana
Matrimania) Causes No. ... ... i
BETWEEN:

......................................................................... D o P T ()
and
e Sre S r = aam e Defendant

L i PPN

being the delendant i this suit have carefully read the Plaindfl's declaradion, more particalarly paragraphs. ... ... ...

granwed in favour of the Plaintifl on the ground that the marriage between myseil and the said Plaindf has broken down
ircetcievably by veason of the fact that we have lived apart tor a conttnuous period of at least iwo years immediately
preceding the commencemen of this action.

[ bereby acknowledge that I fully understand the consequences of my censent w a decree being granted in favour
of the Pluinufl as aforesaid and 1 agree to abide by those consequences.

fefendant
cad, interpretcd a xplamed ( Flendant i
Read, iterpreted and explamed o the Delendant in

........................ vooo. language by me.

and e scemed perfectls 0 wnderstand same before
atfixing hit signatureithumb impression in my pre-
SeTIEE.

Segnadnce



FORM 2 Rule 17 (1

In the Migh Court of
The Republic of Batswana

Moarimoninl Cawses No. oo oo
BETWLEEN:

coeee Platugf

and
................................................................................. e b fendamt
TAKENOTICE that the Plaint; Detendant applies fov the decre west pronaunced in his;her lnvouron the. .. ...
............................................... davol oo i 1Y
to be nade abralute.
Died this, oo davol. ..o A £ D

Mtorney for the Platntiffi Defundant.

FORM 3 Rube 151

In the High Goure of
The Republic of Botswana

Marrimanrial Ciiuses N,
BETWELN

oo Plainalf

{efindunt

wetvrrineg to e dsred e s Giese onhe oo oo oo

‘i]»\g Gl

whers by i was duoerceed thae the marrings selcannised on dwe.

[{S b

T .
L T the Plivenini
L thae Dhetenclan



,,,,,, e e e e e e e e e PPN | Cx1) (881 RT3

making thereol why the said decree should not be made absotute, and no such cause having been showi, 10 hereby

vertified that the said decree wasonthe. . o o0 oo coccdavael oo e WS
made fizal and absolute and that the said marriage was therebn dissolved.

Datedithis. ..o oo clavelo o R L

Resistren

FORM 4 Rule 1811

In the High Court of
The Republic of Botswana

Mawrimonial Conses Nooo oo 0 oo e
BETWEEXN:
e e e Cove s Placenyl
auel
e e e e e Defrsdin?

the Phandfland ... o oo oL e coe e the Defendang
be pronounced and declared s have been by line void and the saicd Plaonedt. 0 0 0 o o oo L0 L
be pronounced 1o have heen and @ be itee ol all boad ol marriage with the said Debendam, © 0000000 L0
unless sufficient cause be shown o e courtwithin,, . .0 o o o e e .

from the making theteol why the said deerce should no be made absoluie, and no ssck G

e liwving heen shown. it

ts icvehy certtfied that the Surd docree wasonthe oo 0 L0 oL Codavel oo
made imad and absolute and that the siid marvinge wis byt void and thad the siic Plaindffwa
uiimarriage with the said Defendanc.

B - RN
wlt bond

Daned thiso .o o divaol. oo N

iy
Regiscrant



Made this 12th day of March, 1973.

T. AKINOLA AGUDA,
Chief Fustice.

Approved this 13th day of March, j973.

M.P.K. Nwako,
The Minister.



